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Pratisyenin Alet Kutusu: Uluslararasi
Hukuk Komisyonu'nun Kilavuzu ve
Uluslararasi Andlasmalarda Cekinceler

Practitioners’ Toolbox: International Law Commission’s
Guidelines and Reservations to International Treaties

Ars. Gor. Erkan AKDOGAN®

Oz:

Uluslararasi andlasmalarda cekincelerle ilgili sodylemde, Milletler Cemiyeti’ndekiyle kiyaslandiginda, So-
guk Savas’in sona erisini takiben en az 4 (dort) dikkat cekici gelisme yasanmaktadir. Oncelikle, kendisine
cekince konulabilecek uluslararasi andlasmalarin sayis1 azalmaktadir. ikinci olarak, cekincelere yol acan
diistince yapis1 ve hukuki akil yiiriitme varligini siirdiirmektedir. Uciincii olarak, hukuk doktrini cekince-
leri diizenleme yoluna gitmekle birlikte diizenlemenin kendisi hukuken baglayici olmayan bir bicimde
gerceklestirilmektedir. Dordincu olarak, sayica sinirli olmakla birlikte farkli hukuk rejimlerinde cekin-
celere uygulanabilir hukuk farklilik gostermektedir. Bahse konu gelismeler, birlikte degerlendirildiginde;
hukuk doktrini ve iliskili alanlarin, dogmatik ile birlikte, gercek anlaminin ortaya cikarilmasi amaciyla
elestirisine ihtiyac duyuldugunu distindiirmektedir. Amlan yonlerden, bu calismada, Uluslararast Hukuk
Komisyonu’nun cekincelerle ilgili yakin donem faaliyetleri ve sonrasi lizerinden elestirisi gerceklestiril-
mek istenmektedir.

Anahtar Kelimeler:
Hukukun Genel Teorisi, Kamu Hukuku, Uluslararasi Andlasmalarda Cekinceler, Uluslararasi Hukuk Komisyonu.

Abstract:

Since the end of Cold War, at least 4 (four) notable currents have occurred regarding the discourse
on reservations to international treaties, compared to that in the era of the League of Nations. First,
the number of treaties suitable for reservations has decreased. Second, the structure of thought and
legal reasoning that allowed reservations have persisted. Third, though the legal doctrine opted for
regulating the reservations, the regulation itself has been made in a legally non-binding way. Fourth,
although limited in number, law applicable to reservations vary as per different legal regimes. Taken
together, these currents signal a need for a critique to unveil its proper meaning aimed at legal doctrine
and dogmatics, and fields related thereto. Therefore, in this study, it is purported to perform such
critique via recent activities of International Law Commission pertaining to reservations to treaties and
so on.

Keywords:
General Theory of Law, Public Law, Reservations to International Treaties, International Law Commission.

' Ars. Gor., Ankara Universitesi Hukuk Fakiiltesi Milletlerarasi Hukuk Anabilim Dali, Ankara Universitesi Sosyal
Bilimler Enstitlisii Kamu Hukuku Doktora 6grencisi,
Erkan.Akdogan@ankara.edu.tr.
Bu makale, yazari tarafindan hazirlanan “Uluslararasi Andlasmalarda Cekinceler” baslikli tezden turetilmis; ozel-
likle Birinci (Tarihsel ve Kavramsal Boyut) ve Uciincii Boliimlerini (Uluslararasi Andlasmalarda Cekinceler) tamam-
layic1 veya yedek gorisler ileri surulmustur.
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Secret Arrests Following 9/11.:
Balancing Terrorism Investigations
and Freedom of Information

11 Eyliil Sonras1 Gizli Tutuklamalar: Teror Sorusturmalar ve
Bilgi Alma Hakkinin Dengelenmesi

Ars. Gor. Murat CEYHAN®

Oz:

11 Eylul 2001 tarihinde gerceklesen teror saldinlarinin artcilan kendisini Amerika Birlesik Devletleri ceza yar-
gilama hukukunda da gostermistir. Devletin ve toplumun yasadigi korku halini takiben koruma tedbirlerinin
uygulamaya konmasinda temel hak ve ozgurlukler goz ardi edilmistir. Bu durumun en carpici orneklerinden
biri ise 11 Eylul sorusturmalan sirasinda benimsenen gizli tutuklama tedbiri olarak karsimiza ¢ikmaktadir.
Center for Nat. Sec. Studies v. United States Department of Justice kararinda gizli tutuklamalarn farkl
boyutlan ele alinmis bulunmaktadir. Tutuklu haklarimin yanminda toplumun bilgi alma hiirriyetinin de teror
sorusturmalart kapsaminda kisitlandigi anlasilmaktadir. ABD hukukunda, 6zellikle 11 Eyliil sonrasinda, Mah-
kemelerin yiiriitme kanadindan gelen raporlara (affidavit) yaklasim degismis, toplumun bilgi alma hakkinin
simirlan yeniden cizilmistir. Temel hak ve ozgirliikleri koruma yoniinde farkli ictihatlarin tartisildigi makale
boyunca hem Office of Inspector General raporlari hem de Freedom of Information Act kapsaminda acikla-
malarda bulunacagiz. En nihayetinde 11 Eyliil sonras1 teror sorusturmalar temelinde devlet uygulamalarina
yonelik bilgi alma hakkinin sagladigi denetim mekanizmasinin 6nemini ortaya koymus olacagiz.

Anahtar Kelimeler:
11 Eylul, Amerika Birlesik Devletleri, Tutuklama, Gizlilik, Bilgi Alma Hurriyeti.

Abstract:

The terrorist attacks on September 11, 2001 proved to create an enormous aftermath for US criminal
procedure law. The state of fear on the part of the government and the society played an important
role on the adopted investigative measures and held back fundamental rights and freedoms. One of
the striking examples of such September 11 measures was the secret arrests. The decision of Center
for Nat. Sec. Studies v. United States Department of Justice deals with several aspects of the secret
arrests. Alongside rights of the detained, the people’s right to access information had also been limited
with regards to terror investigations. The Courts’ approaches to government affidavits have changed
and the borders of right to information had been re-established. This article discusses case-law with
regards to the protection of fundamental rights and freedoms, and thereby discusses the Office of
Inspector General reports and the Freedom of Information Act. Consequently, based on the post 9/11
terror investigations and the adopted measures of the US government, the article will set forth the
importance of the supervision mechanism established by the right to access information.

Keywords:
September 11, United States of America, Arrest, Secrecy, Freedom of Information.

@ Columbia Universitesi Hukuk Fakiltesi LL.M., istanbul Universitesi Hukuk Fakiltesi Doktora Ogrencisi,
Kadir Has Universitesi Hukuk Fakultesi Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali Arastirma Gorevlisi,
murat.ceyhan@khas.edu.tr
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Adi olan her sey, mevcuttur")

Evli Kadinin Kendi Soyadini Kullanmasi
Konusunda Anayasa Mahkemesinin
Yaklasiminin Temel Hak ve Ozgiirliikler
Bakimindan Degerlendirilmesi

Evaluation of Constitutional Court’s Approach Towards Married Women’s
Right to Last Name in Scope of Fundamental Rights and Freedoms

Yrd. Doc. Dr. Hamide TACIR™

Oz:

TMK’nin 187. maddesinde “kadin evlenmekle kocasinin soyadini alir” hilkmu yer almaktadir. Buna gore
kadin evlendiginde, erkekten farkli olarak, diger esin soyadin1 almaktadir. Oysa soyadi, vazgecilmez,
devredilmez temel bir kisilik hakki olup, kisiye siki surette bagl ve mutlaktir. Bu baglamda TMK’nin ilgili
maddesi, basta esitlik ilkesi olmak Uzere, bircok yonden anayasa da yer alan temel hak ve ozgurlikleri
ihlal edici niteliktedir. Calisma da Anayasa Hukuku ve uluslararasi hukuk baglaminda TMK’nin 187. mad-
desinin ortaya ¢ikardigi sorunlar ortaya konacak, konuyla ilgili yargi siireci degerlendirilecek ve ozellikle
Anayasa Mahkemesi ve Avrupa insan Haklari Mahkemesi kararlari incelenecektir.

Anahtar Kelimeler:

Kadinin Soyadi, Kadina Kars1 Dayali Ayrimcilik, Kadin Erkek Esitligi, Tiirk Medeni Kanunu, Anayasa Mahkemesi,
Kisilik Hakk1, Unal Tekeli/Tiirkiye Davasi.

Abstract:

Article 187 of the Turkish Civil Code governs that, upon marriage, a woman takes the surname of her
husband. In this means, the use of last name is restricted in respect of women. However, the right to
last name possesses inherent fundamental rights and freedoms which are inviolable and inalienable. It is
also an absolute personal right, strictly depending on the individual. Turkish Civil Code of 187th article,
in this means, violates the fundamental rights and freedoms, primarly right to equality. This study aims
to emphasize the problems of the existent situation of 187th article of Turkish Civil Code in terms of
Constitution and International Agreements. Thus, the judiciary prosess shall also be examined and the
decisions of ECHR and Constitutional Court will be pointed.

Keywords:

Maiden Name, Discrimipation Against Women, Gender Equality, Turkish Civil Code, Constitutional Court,
Personal Right, Case of Unal Tekeli/Turkey.

) TANPINAR, A. Hamdi, Saatleri Ayarlama Enstitiisii, 1962.

) Kadir Has Universitesi Hukuk Fakiiltesi, Anayasa Hukuku Anabilim Dali Ogretim Uyesi,
hamide.tacir@khas.edu.tr
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Tiizel Kisi Organinin Oliime Bagh
Tasarrufun Diizenlenmesine
Katilmasai

Participation of the Legal Entities’ Organ to Preparation of
Testamentary Disposition

Dog. Dr. Cem AKBIYIK®

Oz:

Bu calismanin baslica amaci, Tiirk Medeni Kanunu m.536’da hilkkme baglanan ve resmi vasiyetnamede
“diizenlemeye katilma yasagi” basligini tasiyan emredici kuralin, 6lime bagli tasarrufun diizenlenmesi-
ne katilan tiizel kisi organlar bakimindan da uygulanip uygulanmayacaginin degerlendirilmesidir. Oliime
bagli tasarrufla yararina kazandirmada bulunulacak olan lehtar, gercek kisilerin yani sira, bir tiizel kisi
de olabilecegi icin soz konusu tiizel kisinin organ sifatina sahip olan kimse de, 6liime bagli tasarrufun
yapilmasina memur ya da tanik sifatiyla katilmis olabilir. Boyle bir halde, kanun koyucu 6liime bagh
tasarrufun yapilmasina katilan kimselere ve yakinlarina o tasarrufla kazandirmada bulunulmasin acik
bicimde yasakladigi icin lehine kazandirmada bulunulan tiizel kisi de kanaatimce bundan etkilenecek
ve s0z konusu kazandirmanin 6lime bagli tasarruflarin iptali davasi yoluyla hiikiimsiiz birakilmasi s6z
konusu olacaktir.

Anahtar Kelimeler:

TMK m.536, Diizenlemeye Katilma Yasag, Tiizel Kisinin Mirasciligi, Oliime Bagli Tasarruf, Oliime Bagli Tasar-
rufun iptali.

Abstract:

The main purpose of this study is to examine whether the mandatory rule which is referred to under
Article 536 of the Turkish Civil Code and titled as “prohibition on being party to the creation of the
testamentary disposition” under the official testament would be applicable to the bodies of a legal
entity being party to the creation of the testamentary disposition. Since, besides a real person, a legal
entity may also be a legatee, any person who is acting as the body of that legal entity would have been
acted as a party to the creation of a testamentary disposition as an officer or a witness. In my opinion,
in that case, given that the legislation explicitly prohibits any entitlement of any person and relative
being party to such disposition, this prohibition would also be applicable on the legal entity acting as
the legatee and therefore its entitlement would be at stake due to an abatement through an action for
annulment.

Keywords:

Turkish Civil Code Art.536, Prohibition of Participation to Preparation, Heirdom of Legal Entities, Testamentary
Disposition, Annulment of Testamentary Disposition.

© fstanbul Kiltiir Universitesi Hukuk Fakiiltesi,
c.akbiyik@iku.edu.tr
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Tasinir Rehni Sozlesmeleri ve
Sozlesmelerde Sekil

Contracts for Pledge on Movables and Form of the Contracts

Prof. Dr. Sebnem AKIPEK OCAL®

Oz:

Hukukumuzda borcun kaynaklar bakimindan oncelikle karsimiza ¢ikan husus sozlesmelerdir. Sozlesme-
ler neredeyse hayatimizin biitiiniinde, her alanda siklikla rastladigimiz hukuki islemlerdir. Kimi sozles-
meleri gun icinde hic fark etmeden akdederken, kimi sozlesmeleri kanunen getirilen sekil sartlarina
uygun olarak kurmak durumunda kalmaktayiz. Her ne kadar bor¢lar hukukunda sézlesme serbestisi ilkesi
gecerli olsa da bir takim hukuki islemlerin ve sozlesmelerin kurulmasini, kanun koyucu belirli sekil sar-
tina baglamistir.

Rehin sozlesmeleri bakimindan da konu ele alindiginda, 6zellikle bu incelemenin konusunu olusturan ta-
sinir rehni sozlesmelerinin niteligine iliskin degerlendirme yapmakta biiyiik fayda bulunmaktadir. Rehin
hakki, bir alacagin yerine getirilmemesi halinde, hak sahibine hakkin konusu olan seyi veya hakki paraya
cevirerek getirisinden alacagini 6ncelikle elde etme yetkisi taniyan bir haktir. Rehin hakki tasinmazlar
tizerinde kurulabilecegi gibi tasinirlar lizerinde de kurulabilir. Bu durumda karsimiza tasinir rehni cikar.

01.01.2017 tarihinde yiiriirliige giren 6750 sayili Ticari islemlerde Tasinir Rehni Kanunu, miilga Ticari
isletme Rehni Kanunu dénemindeki bir takim uygulamadaki problemlerin giderilmesi yoluyla, 6zellikle
KOBI’lerin finansmana erisiminin kolaylastirilmasi, rekabet giiclerinin arttirilmasi, bu sayede iilke eko-
nomisinin dengeli ve istikrarli bliyiimesine katki saglanmasi amaciyla hayata gecmistir.

Kanunu genel hatlar ile incelemek ve ozellikle tasinir rehni sozlesmelerinin hukuki niteligi ile sekil
sartlarinin neler oldugunu irdelemek yerinde olacaktir.

Anahtar Kelimeler:
Sozlesme Serbestisi, Sekil Serbestisi, Rehin Hakki, Tasinir Rehni, Ticari islemlerde Tasinir Rehni.

Abstract:

The primary aspect that we encounter as a source of an obligation is contracts. Contracts are legal
transactions that we frequently come across in our daily lives, in all areas. While we conclude certain
contracts within the day without even noticing, for some we are in a position to conclude them according
to the formal requirements stipulated by the law. Even though the freedom of contract principal is
recognized under the law of obligations, some legal transactions and contracts are subject to certain
formal requirements that were stipulated by the legislator.

When pledge contracts are taken into account, especially being the subject of this study, there is great
benefit behind the review of the nature of contract for pledge on movable property. A pledge is a right
that gives its holder the competence to sell the object that is subject to the right or to liquidate the
right in order to obtain his claim pre-emptively. A pledge can either be established on an immovable or
movable property. The latter is called pledge over movable property.

© Prof. Dr. Sebnem Akipek Ocal, Ankara Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali Ogretim Uyesi,
sakipek@hotmail.com

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Haziran 2017 | Cilt: 5 - Say1 1



Onemli Miktarda Sirket Varhginin Satisinda
Genel Kurul Kararinin Hukuki Niteligi

The Legal Nature of the General Assembly Resolution Regarding Wholesale
of Substantial Part of Company Assets under Turkish Corporations Law

Doc. Dr. Tolga AYOGLU®

Oz:

6102 sayili Turk Ticaret Kanunu’nun (“TTK”) m.408/2 (f) hikmu ile, “6nemli miktarda sirket varliginin
toptan satisina” karar verilmesi genel kurulun devredilemez gorev ve yetkileri arasinda sayilmistir. TTK
m.538/2 hiikmi de ayn1 diizenlemeye tasfiye sureci bakimindan yer vermektedir. Makalemiz, bu iki hi-
kiimden dogan bir soruna odaklanmaktadir. Bir genel kurul kararinin mevcut olmamasina ragmen ticiincii
kisi ile sirket arasinda satim sozlesmesinin akdedildigi hallerde, acaba bu durum satim sozlesmesinin
gecersizligine neden olacak midir? Biz, TTK m.408/2 (f) ve m.538/2 hiikiimlerinde ongoriilen genel ku-
rul kararimn ic iliskiye doniik etki dogurmasi gerektigi ve organlar arasi yetki paylasimini ilgilendirdigi
dusuncesindeyiz. Bu itibarla, genel kurul kararinin mevcut olmamasinin sirket ile Ucuncu kisi arasinda
yapilan satim sozlesmesinin gecerliligini etkilememesi gerektigi goriisiinii savunmaktayiz.

Anahtar Kelimeler:
Anonim Sirketler, Satim Sézlesmesi, Genel Kurul Karari, Onemli Miktarda Sirket Varligimin Toptan Satis1, Gecersizlik.

Abstract:

Pursuant to article 408 paragraph 2 subparagraph (f) of the New Turkish Commercial Code, “wholesale
of substantial part of company assets” is an unassignable and inalienable competence of the general
assembly and therefore, requires a general assembly resolution. Article 538/2 of the Code foresees the
same solution for liquidation process. Our paper will focus on a particular problematic that arises out
of the said provisions. In cases where a sales agreement is concluded between the company and a third
party despite the inexistence of a general assembly resolution, would the sales agreement be valid and
binding? We believe that articles 408/2 (f) and 538/2 aim to regulate the distribution of powers among
the organs of the company and the general assembly resolutions required by these provisions, as to their
legal nature, shall have an internal character. Therefore, we believe that inexistence of the general
assembly resolution required by the said articles shall not affect the validity of the sales agreement
concluded between the company and the third party.

Keywords:
Joint Stock Companies, Sales Agreement, General Assembly Resolution, Substantial Part of Company Assets, Invalidity.

© Bu makalenin ingilizce orijinali, Tiirkiye Adalet Akademisi’ne ait “Law & Justice Review” isimli derginin 14. sayisin-
da (year: 8, issue: 14, June 2017) 39-52. sayfalar arasinda “The Legal Nature of the General Assembly Resolution
Regarding Wholesale of Substantial Part of Company Assets Under Turkish Corporations Law” baslig ile yayimlan-
mistir. Makalenin ingilizce orijinali lizerindeki telif haklan Tiirkiye Adalet Akademisi’ne ait olup, orijinal makalenin
Tirkce terciimesi niteligindeki bu calisma Tiirkiye Adalet Akademisi’nin izni ile yayimlanmaktadir. Yazar, bu konuda
gosterilen anlayis ve verilen izin nedeniyle Turkiye Adalet Akademisi’ne sukranlarin1 sunmay1 gorev bilmektedir.

) Galatasaray Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dali Ogretim Uyesi,
tayoglu@gsu.edu.tr.
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Yonetisim (Kurumsal Yonetim) Kalitesi
Acgisindan Icra ve Kontrol Islevlerinin Ayrihig:

Separation of Execution and Control Functions for Effective Governance and
the Potential Effect of Structural Regularities in Turkey on Firm Performance

Melsa ARARAT, PhD® | Yrd. Doc. Dr. Muzaffer EROGLU®

Oz:

Bu makalede yonetim biliminin ve finans kuramlarinin yol gostericiligi altinda Tirkiye’de anonim sirketlerde
icra ve kontrol islevlerinin ortiismesine yol acan 6zgun yapilanmalarin yasalar, mevzuat ve genel kabul gor-
mis yonetisim ilkeleri acisindan sorunlar tartisilmaktadir. Makalenin amaci gelenek ve kiiltiirel normlardan
beslenen bu 6zgiin yapilanmalarin sebep oldugu catismalara dikkat cekmek, bu durumun sirket performan-
sina etkisinin gorgiin arastirmalarla test edilmesini ve sorgulanmasin tesvik etmek ve icra baskanligi (genel
miidiir) ile yonetim kurulu baskanligi islevlerinin ayrismasinin arkasindaki gerekceleri tartismaktir.

Makalenin ilk bolimiinde anonim sirketlerde icra ve kontrol islevlerinin ayriigimin gerekliligi kuramsal
arka plana dayanarak aciklanmaktadr. ikinci ve iiciincii boliimlerde uluslararasi genel kabul gérmiis yo-
netim ilkelerinin sorunu ele alma yaklasimi aciklanmakta ve yonetisim kalitesinin yiliksek oldugu kabul
edilen Ulkelerdeki sermaye piyasasi yasalari ve mevzuatinin bu ilkeleri nasil hayata gecirdigi 6rneklen-
mektedir. Dordiincu ve besinci bolumlerde Tirkiye’deki yasa ve mevzuatin konuya yaklasimi karsilas-
tirmali olarak ozetlenmekte ve sirket yapilanmalarinda sik goriilen orgut modelleri elestirel bir bakisla
incelenmektedir. Altinci bolum makaleyi sonlandirmaktadir.

Anahtar Kelimeler:
Kurumsal Yonetim, Anonim Sirket, icraci Uye, Yoénetim Kurulu.

Abstract:

This paper discusses the idiosyncratic governance arrangements, where execution and control functions
overlap, in Turkey and the reasoning behind the principle of separation of the head of the executive
function (Chief Executive Officer) and Board Chairmanship roles. Using the lens of management and
finance theories, and with reference to the law, the regulations and generally accepted principles of good
governance, the discussion highlights the conflicts of interest stemming from such overlap underpinned
partly by tradition and cultural norms. The purpose of the paper is to encourage empirical research on the
performance effect of such arrangements and further observations and investigations in the field.

The paper is organized as follows; we first summarize the theoretical arguments in favor of separation of
execution and control functions in Section two. Section three discusses how this matter is addressed by
generally accepted corporate governance principles and how these principles are reflected in capital market
laws and regulations. In Section four nad five, we critically discuss the organizational regularities and common
practices against the spirit of the law and regulations on corporate governance in Turkey. Section six concludes.

Keywords:
Corporate Governance, Joint Stock Company, Executive Member, Board of Directors.
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Belirli Bir Tasinmaz Uzerindeki Miras Payina
Iliskin Olarak Mirasc1 ve Uciincii Kisi Arasinda
Akdedilen Tasinmaz Satis Vaadi S6zlesmesine

Dair Yargitay Uygulamasinin Kisa Degerlendirmesi

Brief Evaluation of Supreme Court’s Practice on Preliminary Sales
Contract for Immovable Which Are Conducted between the Heir and
Third Person Regarding to Distributive Share of a Certain Immovable

Prof. Dr. Mustafa Alper GUMUS®

Oz:

TMK madde 677 kapsamindaki sozlesmeler icin kullanilan “miras payinin devri sozlesmesi” kavrami bir
tst islemdir. Bu kavram hem diger mirascilarla miras payina yonelik yapilan hem de Uciincii kisilerle tas-
fiye payina iliskin yapilan tim isimli ve isimsiz sozlesmeleri kapsamaktadir. Maddenin ilk fikrasinda ilgili
sozlesmenin diger mirascilarla akdedilmesi ihtimali diizenlenmektedir. Bu ihtimalde devir konusu genis
anlamda miras payidir. Bu anlasmalar ayni etkiye sahiptir. Maddenin ikinci fikrasinda ise sozlesmenin
Ucuncu kisilerle akdedilmesi ihtimali diizenlemektedir. Bu ihtimalde devir konusu tasfiye payidir. Sozles-
me ise ayni etkiden yoksundur. Her ne kadar TMK m.677/11 c.1 uyarinca belirli bir tasinmaz Uzerindeki
miras payina iliskin olarak ticiincu kisi ile sozlesme akdedilmesi mimkun goriinse de ayn1 fikranin devami
ve madde gerekcesinde atif yapilan 1985 tarihli ictihad1 Birlestirme Karan da géz éniine alindiginda bu
mumkun gorinmemektedir. Fakat bu durum ayni sonuca tasinmaz satis vaadi yoluyla ulasilmasina engel
teskil etmemektedir. Yargitay bu sekilde yapilan sozlesmeleri gecerli sayarken, ilgili s6zlesmeden dogan
borcun muacceliyeti icin istirak halinin coziilmesi gerektigini belirtmektedir. Yargitay uygulamasinda
gecerli bir sekilde akdedilmis tasinmaz satis vaadi sozlesmelerinin tahvile ugratilarak alacagin temliki
sozlesmesi olarak nitelendirilmesine de oldukca sik rastlanmaktadir. Yargitay kararlarinda bu sozlesme-
lerin serh edilebilecegi kabul edilse de tasarrufi etkili ve tasinmazi konu alan serh islemi bakimindan
aranan belirlilik sart1 bu sézlesmeler ile saglanamamaktadir.

Anahtar Kelimeler:
Miras Payinin Devri, Tasfiye Payi, Tasinmaz Satis Vaadi, Elbirligi Miilkiyeti, Serh.

Abstract:

The concept used for the contracts regarding the “assignment of shares of estate” under the article
677 of the Turkish Civil Code (TCC) is a framework transaction. This concept includes all nominate and
innominate contracts made with other heirs regarding the shares of estate and with the third person
regarding the liquidation share. The option to conclude the agreement with other heir is stipulated
under the first sub-article. In this option, the shares of estate, in a broad sense, are subject to transfer.
These agreements have effect in rem. The possibility to conclude the agreement with third party
is stipulated under the second sub-article of the same article. In this option, liquidation share is
subject to transfer. In this case, the agreement has no effect in rem. Even though it seems possible to
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Banka Havalelerinde
Sebepsiz Zenginlesme

Unjust Enrichment in Bank Transfers

Prof. Dr. Turgut OZ©

Oz:

Paranin siradan bir tasinir mal olmanin otesinde islevleri ve ozellikleri bulunmasina ragmen, mevcut
esya hukuku diizenlememizde, 6zel durumlara iliskin bir iki istisnal hiikkim disinda, para tasinir miil-
kiyetine iliskin hiikiimlere tabi tutulmustur. Oysa paranin baglandigi maddi esyanin (kagit veya metal)
otesinde gayrn maddi bir “deger saglama” islevi bulunmaktadir. Ustelik bankacilik islemleri bakimindan
bunun da Gtesine gececek sekilde, paranin baglandigi materyalin el degistirmesi de s6z konusu olmadan
para havalesinden soz edilmektedir. Gercekte bu islemlerde ne MK m.763 uyarinca bir tasinir mulkiyeti
devri ne de TBK m.555 anlaminda bir havale s6z konusudur. Burada banka ile sozde para gonderen ve
sozde para alacak olanlar arasinda ayri1 ayri cari hesap ve ciro sézlesmeleri uyarinca yapilan ibra ve borg
tanimasi islemleri soz konusudur. Bunlar bir tur “lc koseli iliski”dir. Baska bankalardaki hesaplar arasin-
da nakil yapilacak ise, u¢ yerine dort koseli bir iliski ortaya ¢cikmaktadir. Birbirini izleyen bu islemlerin
hangisinde yanlislik s6z konusu olmussa, buna gore sebepsiz zenginlesme iliskisinin taraflar belirlene-
cektir. Bazen de sebepsiz zenginlesme dahi olusturmayan gecersiz kayitlar sz konusu olacaktir. Elbette
bu tiir yanlistiklar ciro sézlesmesine aykirilik olusturdugu olclide taraflar arasinda aynen ifa ve tazminat
taleplerine de imkan verecektir.

Anahtar Kelimeler:
Sebepsiz Zenginlesme, Para ile Zenginlesme, Banka Havalesi, Banka Hesabn.

Abstract:

Although the Money has functions and features beyond ordinary moveable, except for a few exceptional
provisions, in our existing property law system, it has been subjected to the rules about moveable. But
the Money has a function of providing an intangible (immaterial) value beyond the material (paper or
metal) which it is attached to. Moreover in terms of banking transactions, transfer of money value seems
possible without the transfer of the material onwhich the related money has been printed. However in
reality neither the transfer of any movable in the meaning of TCC Art.763 nor transfer of a performance
in the meaning of CO Art.555 exists in this situation. True meaning of these transactions are release
of debt and acknowledgment of debt pursuant to a current account contract and an endorsement
contract between bank and its costumers separately. These are a kind of triangular relationship. If the
transfer should be made between different banks, this time there would be quadrilateral relationship.
Parties to the unjustifiable enrichment relation are identified by looking at which process is wrong.
Consequence of some incorrectly processed records is the invalidity of registered bank account. Add to
this consequence, same mistakes also give rise to claims for performance and compensation between
parties as a result of the breach of account contract and endorsement contract.

Keywords:
Unjustified Enrichment, Enrichment by Money Transfer, Bank Transfer, Bank Account.
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Differences and Similarities between the
UNIDROIT Principles of International
Commercial Contracts 2010 and National
Laws: The Turkish Perspective

2010 Tarihli Uluslarasi Ticari Sozlesmeler Hakkinda UNIDROIT
Ilkeleri ile Ulusal Hukuklar arasindaki Farklhiliklar ve Benzerlikler:
Tiirk Hukuku Yaklasimi

Prof. Dr. Ergun OZSUNAY, Em.©

Abstract:

This research deals with comparisons between the UNIDROIT Principles on International Commercial
Contracts, 2010 with the Turkish Code of Obligations (TCO), No. 6098 of 2011. The author examines several
legal concepts of the TCO in the light of UNIDROIT Principles 2010 and tries to analyze the similarities
and differences between the Principles and the national law. The research has been devoted to show that
Turkish law of obligations is in harmony with the UNIDROIT Principles. In this context “general principles
of the law of obligations (freedom of contract, party autonomy), conclusion and interpretation of
contract, agency, grounds for avoidance (mistake, fraud, threat, gross disparity), illegality (infringement
of mandatory rules), third party rights, conditions, performance and non-performance, hardship, right
to terminate the contract, set-off, assignment of rights and contract, transfer of obligations, plurality
of obligors and of obligees have been examined. The author is of the opinion that current TCO and the
Turkish Commercial Code are in comply with many UNIDROIT Principles, and the Turkish doctrine on Law
of Obligations inclines towards the solutions in the Principles. The amendments and additions to the
Principles 2016 have not been taken into account as the research was made in 2014.

Keywords:
UNIDROIT Principles on International Commercial Contracts, 2010 and 2016, Turkish Code of Obligations:

Similarities and Differences, Evaluation of Turkish Law of Obligations in the Light of UNIDROIT Principles,
Harmony Regarding the Solutions, Similarities in Respect of Trends.

Oz:

Bu arastirma, 2010 tarihli Uluslararasi Ticari Sozlesmeler Hakkinda UNIDROIT ilkeleri ile 2011 tarihli
ve 6098 sayili Turk Borclar Kanunu (TBK) arasindaki karsilastirmalara iliskindir. Yazar, TBK’daki cesitli
kavramlari UNIDROIT ilkeleri 1s18inda incelemekte ve ilkeler ile ulusal hukuk arasindaki benzerlikleri ve
ayriliklar tahlil etmeye calismaktadir. Arastirma, Tiirk borclar hukukunun UNIDROIT ilkeleriyle uyum
halinde oldugunun gosterilmesine yoneliktir. Bu baglamda, “borclar hukukunun genel ilkeleri” (sozles-
me Ozgirligl, irade ozerkligi); sozlesmenin kurulmasi ve yorumu; temsil; (yanilma, aldatilma, korku-
tulma, asin yararlanma) gibi nedenlerle sozlesme iliskisinden kurtulma; Ucuincu kisinin haklar; sart;
sozlesmenin ifas1 ve ifa edilmemesi; ifa giiclikleri; sozlesmeyi sona erdirme hakki; takas; haklarin ve
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Bosanma Davasi Devam Ederken Taraflardan
Birinin Olmesinin Maddi Hukuk Bakimindan
Sonuclari

The Legal Consequences of the Death of One of the Parties in an Ongoing
Divorce Case

Prof. Dr. Siikran SIPKA® | Ars. Gor. Ali Yasar CELIKEL®

Oz:

Giinimiizde bosanma sayilan gittikce artmaktadir ve bosanma esler lizerinde manevi bir etki yarattig:
gibi maddi ve hukuki sonuclar da ortaya cikarmaktadir. Bu calismanin amaci bosanma davasi esnasinda
eslerden birinin 6limi halinde miras payinin ve edinilmis mallara katilma rejiminden dogan katilma
alacaginin ne olacagini tespit etmektir. Bosanan esler birbirlerinin mirascisi olamazlar. Bosanma davasi
sirasinda eslerden biri 6lir ise o halde evlilik, bosanma ile degil de 6liimle sona erdiginden esler mirasci-
lik sifatin yitirmeyecektir. Ancak Turk Medeni Kanunu’nun 181. Maddesinin ikinci fikrasiyla birlikte olen
esin mirascilarina davaya devam etme hakki verilmistir. Mirascilar davaya devam ederek sag kalan esin
kusurunu ispatlarsa, o esin mirascilik sifat1 sona erecektir. Edinilmis mallardan dogan katilma alacag:
ise, olim halinde de talep edilebilir. Miras haklarinin aksine, mahkeme tarafindan sag kalan esin kusuru-
nun tespiti karari, kural olarak edinilmis mallardan dogan katilma alacagini etkilemeyecektir.

Anahtar Kelimeler:

Bosanma Davas1, Eslerden Birinin Oliimii, Sag Kalan Esin Miras Haklar, Esin Kusuru, Miras Pay1, Mal Rejimleri,
Artik Degere Katilma.

Abstract:

Nowadays divorce numbers are increasing and it does not only have emonitonal effects on spouses but
also financial and legal consequences. The purpose of this study is to try to find out what would happen
if one of the spouses died during the divorce proceedings and that the succession right and participation
of the surviving spouse arising from the regime of participation in acquired property. Divorced couples
do not hold the title of heir to each others’ inheritance. On the other hand, if one of the spouses die
during the divorce case, then the surviving spouses will not lose the title of inheritor because the
marriage ends with death instead of divorce. However, in accordance with the second paragraph of
Article 181 of the Turkish Civil Code, the heirs’ of the deceased spouse are granted to pursue the case. If
the heirs pursue the case and prove the fault of the surviving spouse, then he or she cannot have rights
of inheritance of the deceased. The participation arising from acquired properties can also be claimed
in case of death. Contrary to the inheritance rights, in principle, the decision of the court to determine
the fault of the surviving spouse will not affect the participation in acquired property.

Keywords:

Divorce Case, Death of One of the Spouses, Inheritance Rights of a Surviving Spouse, the Fault of the Spouse,
Succession Rights, Matrimonial Property Regimes, Participation in the Surplus.
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Uyumlu Eylem Yolu ile Kartel Olusturan
Bankalarin Tiiketiciye Karsi
Sorumluluklarinin Hukuki Dayanagi©

Legal Causes of Liability of the Banks That Establishes Cartel
through Concerted Practice towards the Consumers

Doc. Dr. Murat TOPUZ®

Oz:

Rekabet Kurulu’nun 8.3.2013 tarihli ve 13- 13 / 198 - 100 sayili kararn kapsaminda Turkiye’de faaliyet
gosteren on iki bankanin uyumlu eylem veya anlasma ile RKHK m.4 hiikmiini ihlal ettigi tespit edilmistir.
Calismamiz ozellikle Bankalarin sorumlulugunun dayandigi esaslar lzerine bina edilmis olup sorumlu-
lugun dayandigi esasin meydana getirecegi sonuclar lizerinde durulmustur. Bu kapsamda kanaatimizce
sorumlulugun dayandigi esas davacinin sifatina gére degisecektir. Belirtelim ki, s6z konusu bankalar ile
sozlesmesel iliskiye giren tiketiciler bakimindan sozlesmeye dayali sorumluluk giindeme gelecektir.
Rekabet Kurulu kararinin Danistay karar diizeltme asamasinda da hukuka uygun bulunmasi ihtimalinde;
bankalarin anlasarak ve kasten uyumlu eylem icine girdigi, bu yolla bircok tesebbilis, tacir, kamu kurumu
ve tiketicinin zarara ugratildigi, misteri ile yapilan sozlesme oncesi goriismelerde de uyumlu eylem-
lerini stirdiiriildiigl, boylece sozlesme oncesi sorumlulugu ihlal ettigi, misteriler ile cesitli s6zlesmeler
yapildigi, sozlesme siiresince de uyumlu eylemlere kasten devam edilerek haksiz kazanc elde edildigi
anlasilacaktir. O halde on iki bankanin borca aykiri davranisi kanaatimizce, uyumlu eylem yapildiktan
sonra bu eylemlerden vazgecmeyerek, sozlesme gorusmelerini yuriitmesi ve kurulan sozlesmelerde hu-
kuka aykin davranmislan kasten sirdiriip haksiz kazang saglamasidir. TBK m.146’da, “Kanunda aksine
bir hiikiim bulunmadikca, her alacak on yillik zamanasimina tabidir.” denilmistir. Bu zamanasimi suresi
sozlesmesel iliski esasina dayali tazminat davasi acan herkes bakimindan gecerli olacaktir. Burada haksiz
fiil esasina dayali olarak on iki bankaya kars1 dava acan bir kisinin talebi zamanasimi nedeniyle reddedi-
lirse, davacinin soz konusu haksiz fiil nedeniyle borc altina girdigi iddiasina bagli olarak borcunu ifadan
kacinmas1 giindeme gelebilecektir.

Anahtar Kelimeler:
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Abstract:

On 08.03.2013, it was determined by the Competition Authority that twelve banks, which are active in
Turkish market, have violated the Article 4 of the Protection of the Competition Law (PCL) via performing
concerted practice or agreement (decision number 13 - 13/198 - 100). Our study is specifically built
on the causes of the Banks’ liability and the results that will occur due to these liability causes. At

' Bu makale teblig olarak sunulduktan sonra sadece tiiketici bakimindan degil, uyumlu eylem yolu ile kartel olustur-
dugu iddia edilen bankalarin hukuki sorumluluklarini ele alan kapsamli bir eseri Av. Gokhan Bakar ile birlikte kaleme
aldik. Tebligin makale haline gelip yayimlanmasi zaman aldig1 icin eserimiz makaleden once c¢ikti. Bu nedenle ma-
kalemizde yer alan degerlendirmelerimiz bakimindan daha genis bilgi icin eserimize atifta bulunmakla yetindik.
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